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COMPTROLLER GENERAL OF THE UNITED STATES 


WASHINGTON, D.C. aOMB 




B-150156 

FEB 2 7 ^78 


The Hoaor«1»l« Ilixaixth KoLtxmui 
Hautt of Roprosofttativei 

Daar Ma« Heltasant 

This ia In responae to your lattet dated January 30, 1978, 
concamlng the aaxvlca of Mr* Jamaa M* tt* Gragg aa Acting Ad- 
mlniatrator of the Law Eaforeaoant Asalatanea Admlnlatration 
(LBAA)* You note that tha laat praaidantlally appointed Ad- 
Dlniatrator, Richard W. Velde, realgoed on February 25, 1977, 
and at the tine of Mr* Velde* a reaignation, Mr* Gregg waa Aa- 
alatant Adtalnlatrator, Office of Planning and Managenent, the 
hlgheat ranking official then aervlng since the two Oeputy Ad- 
slnlatrator poaitiona were vacant. You It^uira aa to the authority 
for Hr. Gregg to aerve aa Acting Adalnlatrator for any period in 
excess of 30 days from the date of Hr. Velde's resignatton in ^ 
view of the provisions of the Vacancies Act, 5 U.S«C. ii 3345«^3349jr 
(1976). You also note that LEAA's enabling legislation does not 
reveal any provision for the appointment of an acting administrator* 
By letter dated February 10, 1978, we requested the views of the 
PapartBunt of Justice in regard to Mr. Gregg's service but In eon- 
alderation of the urgency with which you view this oatter» we are 
responding without benefit of a reply from Justice* 

Under 42 O.S.G. I 3711(a)j^(Supp. V, 1975) Cengteas provided 
for appointing the Adstlnlatrator and two Peputy Administrators of 
LBAA aa followai 

"There is hereby established within tha Depart¬ 
ment of Justice, under the general authority of the 
Attorney Oenaral, a Law Enforcement Assistance Ad¬ 
ministration (hereinafter referred to in this chapter 
sa 'Administration*) composed of an Administrator of 
Law Enforcamant Assistance and two Peputy Admlnlstretors 
of Law foforcament Aaaiatanee, who shall be appointed by 
the President, by and with the advice end consent of tha 
Senate." 
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tWt%i tltU 3, SUtM Cod«y jpxQ- 

▼i4« ivt tti* Xim^vtitty filliss of Taeiaaiei«» ct««t«d tli« 

AteioBM* ox »b««ae« of Gi* «zl oucutivt 

•r mllltaty ox th« btetd df a buxaaa tharcaf tdi9»« ap- 

it a*fc iraatai in tiM haa4 of tite dapattaamt. SactloA 33^9 
•f tttia 5 Mftkas tba Mtlioda dasetibad in tha pxaeadlog aaetiesa 
tlia ao3at Mtat for ftlUag tiM yaaa&eiaa dascrlbad thaxela» axcapt 
la tlia eaaa of a vdoaoey oeeoxxiiig duxiag a xacaaa of tha Sanata. 

faetloo 334|l'^f tltla S« tteitad; Stataa Coda# Isms as a 30-^da]r r 
limit oo taa p arax jr appolataants a&dax sactiona 3345i^334di'<aad 3347 a 
for foaltiooa ultloh ara aobjaot to Frasidaotial appolntaKot and ' 
Sattota eaoflnutiO»« that saatlon la voxdad as followst 

* *t 3343,, Patailat biisltad la tltse* 

A raeanof oauiad by daath ox raslsnatlon 
mtf ba ftllad taaporaxily imdax saction 
3345* 3344, or 3347 of this tltla fox «ot 
aoxa than 30 days,** 

You hata furalshad out Offiea with a copy of LBAA Instructlao 
X 1310, L44 datad Saptanbat 10, 1974, antttlad **0asitnatlon of An 
Aating Adaialsttator, IdUA** sMeh appaara to inplanaiit tha suo- 
aaaaloo ptosadura aw^tad sactiona 3345 ^ 3344,')(cDd 3347^of 
titia 5, fhaitad Stataa Coda, Kovarax, tha tntatss/l UIAA iastructlott 
is silant as to Hia SO^day lioit isiposad hf 5 U*$,C« I 3348#X 

All of tha eltad s<iMti«os axa daxivad fxon tlM Act of July 23, 
ISIS, ch, 227, 13 Stat, IIS, harainaftar tafoxxad to as tha 
Yaasncias Act* Hui lagislatiira history of tha Act nahas It elaax 
that tha pxoyisiaoa nao codifiad as aaetl^its 3345^thxough 3349)«f 
tltla 3 aaxa iataodad to pracldda unxaasonabla dalays in aubalttiag 
Moiaatioaa for officas aubjact to Sanata eonfimation. Saa a* g«, 39 
CaagraaaiattOl Qloba 1143, 1144 (Pabruaxy 14, ISIS), 

Xa 1973 lAaa MX, b, Patrick Gray XXI was daaignatad Acting 
Biraetor of tha Padaral Bureau of lavastlgation (FBI), wa ware askad 
to daaida uhathar tha Yacanciaa Act was appliesbla to tha PapartOant 
of Juatisa sad la turn to tha poaiti^ of Pixactor of tha FBI, 

Our oflaioa la case, B* 150136Jr February 22, 1973, holding that 
tha Vacaaelas Aetidld apply* would appear to be equally applieabla 
to Mr. 0ragg*8 sstwlea. 
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The 9«|»«rtMHit of Juatlco vith wax oe&oLusloo in 

fotriiik <N‘«y eoM« Tb« boftlo fot the Departauittt^e view vax that , 

2i 0.8»C« I 5l0fiR^ie4ai 5 0.S,C« f 3348X Section 908 /title 2ft 
Vnitad Statta Coda, plaeaa all fuactiona of the Departoant of Justicer 
with eartaltt eacaptiMui not pertinaat have, ia the Attetaajr <ksietal«^ 
Oadar aectiaa ftlOitha Attorney Oeaatal «ay authorise any other of*^ 
fleer or ecBpioyaa of the Bepartstmt of Jaatiee to perfom eny 
ftmetiea of the Attorney Caaaral* Our Office yiawt aactloa 508>aa 
placing full aceottntahility in the At^mey Oeoaral for the ftmetioaa 
of hia ata»&yt Uaattvrattt aeetloa 51Q,')(idiile panaitting hia to 
delegate hie fanetlona, dees not in our opinion auperaede the pre-^ 
viaiona of tha Vacaneiaa Aet.^ ft>'190l3ftiiFehniaty 22, 1973. 

We note that tha position of A^nletrator has been without 
a noadnaa for approxietataly ona year. Thia appaara to be pracisaly 
tha aort of Nnraaaoiiahle'' dalay tha Vacaneiaa Aetywas enacted to 
pravant* In the ahaanca of axsf other atatutory authority t^fill 
tha position on a teet^rary basis outside the Veeaneles Act^^ve 
conclude thet the 30-day limit is i^lieahle, and began to run on 
fabruary 26, 1977, the dey efter the resignation of Hr. Velde. 

Thus, from Kerch 28, 1977, to daU| thnre ves no legel authority 
for anyone to perform the duties of the Administretor except the 
Attemey Oaneral himself, in >diom, by stetute, all the Administrator’s 
funetlOttB art veatad. 2ft 0«S*C« ft 509^(1970). 

As indicated by the LhAA Instructlra cited ebove, the Assistant 
Adsdnistretor, Office of Plsoming end Hacageaent, the positl^ 
occupied by Mr, Oregg, may act for the Administrator in tti* Ad- 
■iaistrator’s absanee. The instruction states that the absence of 
the Administrator and tha Depu^ Administrators should result from 
<1) travel outside the Ketropoliten Weshington area, (2) Incapacity^ 
at (3) vacancy of positieo. The first two types of abSescesi don'r 
template a situation in vhich <hare la a duly appointed Adnihlctratbr^ V 
idle may ha ahaent and mable to perform his duties for various 
raaiona, inaluding travel, alckness, etc. This is e duty c^xmnxily 
essigmod to deputies or first assistants throug^ut the Goveinxaint: 
and is cartaittly not eblactlonable per a^ » The third type of al^en^ 
eontemplates a vacancy in che of flea of Adsiinlstrator. Sinca this 
situation is covared by the Vacouieiea Act and the time has e^ired 
whan wyona—‘whataver his title—iaay aerve as Acting Adminlstrstorr 
Mr. Gragg suiy net parfom the duties of such office. 

We ere mindful of the prectleal difficultias of being forced 
to run a program with no one et the heed to make decisions. 
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uatil th* ?r«*ld«at «ubmit« • ttami&atl<m to th« 54fuit«» 
stteh 4 «c1«1«bs cast only fetad* lasally by the Attoniay Oanaral, 

4 

You h«ra called our attaatlon to tlia fact that official actions 
takaa by Hr* Grtff* aucH aa the alfainf of ^aat anrarda* haiva at 
laaat in tmt laataneaa bean takan in hia cayaelty aa Aaaletant 
Adaiaiatrator, Office of flatming and KiMsanent* However, since, 
aa Indleatad above, tbere la no lasal authority for Mr, Gragg to 
occupy the poaftion of Acting Atteihlatrator during the vacancy of 
the office of Adodnlatrator, tha validity of Hr, 4l»regg's actions 
in tha ca^paeity of Acting Administrator could be challenged, 
tharefore, it would appear that the Attorney General should give^ 
conaideratiosi to ratifying sw^ actiona. See 56 Coeap. Gen. 761^ 
<W7). 


Sincerely youra, 


E.J’.KELLER 


Deputy] 


Cosaptroller General 
of the United States 


TVSCEraaaq 

assd-nioqffs Isid-nabiss'i'I 
anoid'ox'jjas’i "d’oA asioneoBV” 


a'H'iaMrwio'i'iA 

IjeJrdns-bi'as'i'I 

lod'B'ilaxfixaifcfi. (AMJ) nox^B'i^sxnxinbA eoneJ- ... rolxii wbJ 

snoxdol'scJ-as'fl "croA bbxobbobV" 
Y^xiicfBoxIaqA 
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